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deleDdanta did DOt UIe such iDterelt u
pretextl to justify the franchitiDg proeeu.

Finally the jury said that defendants'
francbiliq proeeu does ""ot result in "bet­
ter" cable televiaion senice (in terms of the
system's tecbDolol)', capabilities and chaD­
nel capacity) than wouJd be achieved with­
out the franehiainr proeeu. 'nae jury wu
unable to agree on whether defendants
used "better cable teIeviIion aerviee" u a
pretext to justify their franehilinr proeeu.

"'nae jury ... aJIo uuble to agree on
whether the pNdomiDult purpose of de­
fendants' franchilinr proeeu wu to sup­
prell speech. They diuIreed on whether
the predominant purpou wu to limit the
ability of cable operaton to expl'8U their
views and exelcile tbeir IdltoriaJ judgment
The jury wu aJIo divicIId on whether de­
fendaDta denied plaiDtift permjuion to COD­

struc:t and operate a cable televiIion system
beeauae def.nduta oppoae plaintiff's
viewa. Alao UDUIaW'erICl are the special
verdicts on whether the trudUaing procell

applies eveubandldlJ, nprd1eII of view­
point, and whedMr deflDdanta' purpoee
... to advanee the apnuion of one view­
point and diIeoun.p the~ of an­
other.

C. 77N CoIIrl~ TuIc
U) Onee the .,... , are rec0rd-

ed, the court tbeD the law to the
fIcta and eDtan iudP- u pI09ided in
Federal Rule of Ciri ........ as. Quak­
#If' Citro 747 F.2d at 1& DItr:r of Jadr-
ment upoD • jary' ftI6t ••abject
not onJr to~ bat to
coDltftational COIIIRIiIItII • wIL GriJ/fft
V.M~ 411 r.ld 911, III (ab eir.),
"'J tlftWtl, 4.,4 r.ld 1M (trr8). The
MftDth~ ,...•• tMt it tMn
II • view of the .......... the
jary'........ can f 1at, tile eout mutt
adopt that ." uad jwIpwtt accord-
iDrly. Ill.; .. tJlaJ c. v. .-mar,
I. U ....,O", I ......

far (I) Ippllce .
1Madty~ (2) " budd-
.............«.t••_. X_, (3) 01
........... (4) • -.II .pM [ s1. r., (5)
a a-flllinDaUCe ..... .. (6) ... """"'1
.......... 01 ClCIIIIII'UCdDD U .un be Do

7. F.2d 195, 198 (4th Cir.l986) (court hu
duty to harmonize answers if fairly poui­
ble). Finally, a special verdict must, of
course, be construed iD light of surround­
ing circumstances. R.B. Baklr, 331 F.2d
at 509.

III. FINDINGS AND CONCLUSIONS
BY THE COURT

A. MootMu Q6 Q Rault 01 CI&4. in
Cable Policy

The tbNIhold question the court mUit
addreu coacerD8 an iuue which IIOH af­
ter the jury returned ita special verdictI.
Defendant. enacted ordjnal!CW! which
opned up the cable market to competition.
TheM ordinaDeee impoee certain requn.
mental on would-be cable operators but
otherwile abandon the _incle franehiIe pol­
icy. DeteDdanta obserYe that plaintiff is
only ebaI....rmg defeadanta' determination
that theN should be a linr" provider of
cable teIeviIion serrieeI in Sacramento.
Becaue tbiI iI DO lonpi' delendanta' poti­
er, dlfeDdaati arrue that pJaintitrs re­
qUIt for injunctive and declaratory relief
is moot

(I, .) A cue, or • qUition in • cue, iI
coDlidlnd moot it it hu 10It ita charaeter
u a pnteIlt, 1tfe CODtroftl'lY. Api"" 17.

s.s. SoMo 1t&tNJJid, 801 r.2d 1186, 1189
(tth Cir.19II). The buic qulltioD iI
wbIdIIr tUN II a .aftlcilDt prwpect that
the __.. wiD baye aD impact on the
puotiII, .../IU_ v. IN.S., '79& F.2d 788,
741 (Na ar.1IM) (qu.otiDll8A C. Wricht.
A. __ aM Eo 000pIr, Pederal Pnetiee
... Prns"'" f 8188 at m (2d eeL 1184)),
iMemqeh u f.-ral cauztI are witboat
,..,. to ....~ that CUI1lOt at­
fect tile rfIJ* at JitipDtL Aluifft, 801
,.2d at 1188 (eibII NorlI& CGnJli_ v..., '* U.s. 2M, Z66, n s.Ct. ., 4CM,
SO I.1d III 411 (1f11)). W'Mn eMail nb­
Mquat to tile .. of • complaint moot

..... ."Y.- it cWIcieDt 01' 1M
",'1..u 01 .....IiDuIlJ ...
..... lasf ~ far
,.,- 01 ftw ..- 01 po2I r.-.. _
.... ,.., pubUc recpdreIIIeaII........,... ".....
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"HI in a cue, no juatieiable controversy
iI p.-ented. Ill. (eitiD, FIMt 11. Cohn,
392 U.S. 88, 95, 88 S.Ct. 1942, 19&0, 20
L.Ed.2d 947 (1968».

In Anutn 11. United Stoia DUtrict
Court, 806 F.2d 1347 (9th Cir.I988), the
Ninth Circuit indicated that the ultimate
quation iI the likelihood of r'IeUlI'8DC8 of
the ehal1euged activity. Itl. at 1318. When
there iI a reuonable pouibOity that the
UDlawful conduct will reeur, the men ces·
sation of that conduct wiD not NIldei' the
cha1leDpd conduct immUllfl from jadieial
ICnltiny. Ill. at 1858-69. ".. ia a "pow·
erful pNlumption favorin, Idjudication"
uDder .uch eircum.taDaI. Itl. at 1869
(quotiDr Fallon, 0/ Jutieiobilitr• .....
diM, 11M Public u. Litit1tJli01l: Nota
n 1Mh~ 01LI/OfU, 58 N.Y.U.
L.Re¥. I, ZT (1984».

The court doeI not qUlltloD dete"'ta'
pod faith ill ldoptiDr tMIe DeW ordi­
DaDCII. However, the new or*wH- In

pnMDtIy uDder attack; the -.r fran­
cbiIee reeeDtIy tiled IUit ill .. court
apiDIt, i.tM' tJli4, the clef ill tbiI
IUit. The.tate court .uit that the
DeW ardiDaDeeI In tiIaaDy
ftIM aDd nolate the Cable c..rn.mca­
ta. PoIic)' Act of 1*, ~'1 U.s.c. H 511
., lifo The eompJaiDt aIIO that the
DeW 0J'dia• .,.... eoatIiet with of
the old cable teIeviIioD ..IL .. (which
.. DOt res-Jed) ad varioaI 41 1
obIiptioM of defenduta. TMn II .
_ proeIII claim. Tbe ..,' , t ....
deeIInt8rJ uul iDjuDetIYe nIW, • wIl u
...... It lperri&aDy ... aD~
tiaD t the iuuaaee of 1_..1 1IDdIr

the ordin''''''''
OIl July 2, 198'1, die reo

...... to WI court &ad bu II .....

to .. aDdIniped.' PIIiIdf .. "
DDdIId taw court of ita iDtIIat to ....
.....inary iDjuDction wbicb would eejaiD

.. .. order rw1IdDI~ -.. 3. 1911.

7. Of coune. • ftuI d eo 1M
....., 01 1M DeW anile II..., dIU
......., pabIt ID .. r-.. n.
c.wt is......, ....
.........~ far iD,IuDcdw ......,
NIW is juIddabIe.

defeDcIaDta from iuuinr any lieenaea .....
the new ordinaDeeI.

[~J ThiI court C&DIlot, at this tIr\y
.tap, expreu any views on the merits of
theM attacks on the new ordinaneea. 'l\e
attaclca non.theleu create the~
that any lieeDIII iuued UDder the 0rdi­
nances will ultimately be iDvaIidated. If
tbiI oeeun, plaintiff in the maut cue will
not receive the relief it lOurht in initiatinr
thiI lawsuit: the rirht to enter the Saera­
mento c:a.ble televilion market.

In short, thiI court can only NIOlv. one
Iawaait at a tim.. The law on eabl. tile­
virion franchilinr/1ieenIiDr iI too uncertaiD
'or thiI court to even beriD to predict the
outcome of thiI HCODd luit. CoDllquently,
it mUlt ClIft"... that the IICOIlCl laWlUit
cnat.e8 • reucmable pouibiJity that perma.
..-t 1ieeDI_ will not be iliad under the
DeW' ordiuneea or, if the)' In, they ma, be
sabHqUlltly deeIand iImUd. Btcauae of
this, the court's deeiIion ..... iIljaac:tm
relief in the inltant cue will haft • ill­
pMt on the parties &Dei will affect plaiD­
tiftl rirhta. Therefore, pJaiDtift. Nqallt
for iDjuDcttve and Mclaratory relief II DOt
moot."

B. PlIIi.tijJ'. Ii,.,t AtuIId"""t
RigA"

Plaintiff cJaimI, ill _IDOl, that cIef_
.... refaIaI to pi pWDdff permiIIioD to
ccwtrDCt &Dei operate • cable ......
.,.... ill the 81cruD1Dto IIIMrapoIltu
.. iDfriDpI on plaiDtifts tNt ..
rirhD aDder the United StatllllDd GtIifor.
nia C6uIdtDtIoI&' PIaiDt.tft ___
that it iI chaJlenrtDr oaJr tJIIt of
cWIadaDta' franehiein&' No
..... ill tile .11... of eMIl
... in.dII.11 aDd tile " ••..­
..... of pJIiDt:itf tIom tile cable IIIf'

at. PlaiDtitl iI DOt uldar tile court to
dIeidI t~ ,...o., ma1 f1t

.. ......, oI..brWInI ...... - .......
..., die 1IrW'. 11M .
," I ca '..' d --
.. c:.rI fIada 1M CD ' ,,, ....
IIIiIpoIiIiw, it dOlI aat r-.cb die _ .....
douI c:JaiaL
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1. Plaintiff's Speech is Protected by the
First Amendment

[5] As a threshold matter, the court
notes that both the Supreme Court and
Ninth Circuit have determined that cable
television system operaton are entitled to

. lOme degree of first amendment prot,ee.
tion. Prefrrml., 754 F.2d at 1403 (it is
clear "lOme" tint amendment protection
exists), aJ1'd on 1ICImMW fl"O'UndI. 106
S.Ct. at 2037 (proposed activitier; "seem to
implieate" first amendment interests); 1ft

aw Pacijfc Wat, 798 F.2d at 355 ("Pacific
West's proposed cable broadeaatinr activi­
ties undoubtedly implicate first amendment
interests ... '1.

The jury found in tbiI cue that plaintiff
bu the technical and fiDaDcial capabilities
to construct aDd operate a cable teleYilioD
system, and hence is a first amendment
lpeaker. AI IUeIl, plaintiff'I exclUlion
from the cable televilioD market c:reatel a
first ameDdment ilaue.

PACIFIC WEST CABLE CO. Y. CITY OF SACRAMENTO, CAL. 1331
CUe.672 F..... 1m (E,D.c:aL 1917)

may not be imposed on one engaging in the cause the jury was unable to qree on any
cable television business. of the special verdieta dealing with "con­

tent-neutrality" of defendants' policy.
Regulations adopted with a purpose to su~

presl fll'St amendment rights are presum~

tively invalid; however, this presumption
only applies if suppression of speech is a
predominant purpose in enacting the rep­
lation. Walnut Propwtia, Inc. 17. City of
Whittier, 808 F.2d 1831, 1834-35 (9th Cir.
1986) (citing Citr of Rtmton 17. PlartifM
17&eatra, 475 U.S. 41, 45-49, 106 S.Ct. 925,
928-29, 89 L.Ed.2d 29, "./a I dftied, 475
U.S. 1132, 106 S.Ct. 1663, 90 L.Ed.2d 205
(1986». "Content-bued" luppreuion of
lpeech is impemrluible beeaUH lOvern­
ment may not IJ'&Dt the UH of a forum to
people whose vien it finda acceptable, but
deny UH to those wiahinr to exp1'III leu
favored or more coDtrovenial vien. Rft­
ton, 106 S.Ct. at 929 (quotmr Police Dqt.
of C/ait:Ggo 17. JltMlq, 408 u.s. 92, 95-96,
92 S.Ct. 2286, 2290, 38 L.Ed.2d 212 (1972».

DefendaDtI CODtend that the jury'l iDa­
bility to acree OD defendaDtI' purpoHI in
uaiq their fnDchiIiDr procell meana that
the only appropriate eoune of actioD at tbiI
point is to schedule further trial limited to
the ilia of CODteDtDeatnlity, citinr IGCfI,r­
t:i 17. Lx.",au Co., 887 U.s. 86, fi, fi S.Ct.
las, 1~, 18 L.Ed.2d 581 (1987) (per ea­
riam), uui SA Moore'l Federal Practice
, a.08(4] at ....29. TheM autboritiel
ItaDd for the propoeitioD that a jury'l fail­
1D"8 to determiDe aD iuu. ICtaaIly I~
mitted to it reqairel a DeW trial on the
iuae, becauIe the rJrbt to a iarJ trial
tbeNoD bu DOt been waived.

[I] The court qNIe that it would be
improper for the court to make aD affIrma.
tift tIDdiDr' on whether defeDdaDtI' poHey
do.- iDdeId diIerimiDate apiDIt speICh
aDd spllken buecl on vinpobrt.' Bow­
..,.., a DeW trial is oaly DIe..I • .,. if the
jury'l dNrmiDadoD on that iuue would
make a dftterence to the coart'l Judlmat.
S. UftiMI PaI:ijfe RailrotMl Co. .. Brid4l
VIiI Lx".,. Co., 219 F.2d 8tI, 881-12 (9th

2. Standard to be Applied

Of coune, to .)' that defendaDtI' frua.
-iDr procell pnHDtI a tint amendment
iIIu ia not to .)' that it COIIItitatei a tint
amendment violtJtitm. S. ViftMlt, _
U.s. at 808-01, 104 S.Ot. at 2121-28 <q-.
iDe AI.tnmNtliG, 1_ .. Scm IM,o, ..
U.s. 490, 581, 101 S.Ot. 2882, 2920, •
LEd.2d 800 (1981) (Barpr, c.J., dJIIeM.
iDr». The !DIN fact tbat a npJatioD iID­
poHa a Umitatioa 011 CGliidtutiuuall)' ,..
tIeted lpeech doll DOt _ the nplatioa
it invalid; the q1IIItioa ill whItbIr the NI"
ulatIoa. ,,11.DtI a CGliitttutioDa1l)' ,..
miuibJe NItriedoD on Ipeech. S. Cotuol­
id4tal Bdi«nl Co. of
m i u i b J e
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exist. S. Pot:ijfc aa. tiM ElM:trit: ,.
Public Utilitia Commillioft 01 Califo,..
niCl, 475 U.S. 1, 19, 106 s.et. 908, 913, 89
L.Ed.2d 1 (diseuuina the definition of a
"narrowly tailored" means), 1MJ clnitd,
475 U.S. 1138, 106 S.Ct. 1667, 90 L.Ecl.2d
208 (1986); IH GUo CIGrk 11. COftI"'1"'it~
for C1'fGtiw Non-YW",,", 468 U.s. 288
298 D. 8, 1(M s.et. 3066, 3071-72 n. 8, s2
L.Ed.2d 221 (1*) (O'Bria requiNs III
"adequate nexua betweeD reruJadoD and
intereat 8Ou,ht to be Hl'"fed"); p.,,~
754 F.2d at 1406 (reqWrinI a "more abup.
ly foeused reaponse").

[1,10J The court notes in puaiDc that
defendanta' policy cannot be jutifttd u a
content-neutral "time, piIee and DI&IIIler"
replation. 'nine, place and III&IU'Ier re­
.trictiou are acceptable 10 lonl U they
are -peel to 18rYe a Jubitutial109em.
ment inteJ'eSt and do not UDI'IUODIbi7 Hmit
altemative avena.. of colDlll1lllieation.
Cit, 01 R",ton, 106 s.Ct. at 918 (eitinc
ClArk, 468 U.s. at 298, 104 s.Ct. at 8069,
YiftClt&t, .. U.s. at 8O'J, 104 s.Ct. at 2130,
and H,f!ron 11. I",~ Sot:Wer ftw
KnMfUI,C~ Iu., 4&2 U.s. 640,
60'7, 101 S.et. 2119, 2&84, • L.ld.fd 298
(1981». III thia cue, the jurJ toad that
defendaatl had DOt leftope"".....
dYe ehalmeil of~ for plaia­
tiff, &Dei peI'IODI lib pIIiatIff, who wish to
expNII their.... S. oW Prt/I, ,1fiJ
754 F.2d at 1.10 (pubBe.-. ..... DOt
an adequt.t aubltitute far riPt to operate
.. cable.,..>. n.t.duta'''' frID.
cbiM pollq ~a1tI ill plliatifl'1 able tilt­
'riJion IpHCh beiq~ ill ".IMI,
to "'DO time, 'DO place aDd DO " s.
SduMl It• ...."",,. ofJfoIctlt .,. .
U.S. 81, 76-1"1, 101 s.Ct. 2178,~, 68
L.Ed.2d en (1.1).11

U. AD 01 a f.alln'" ...., ...
...... "", 01.. _ut.la ..... *-..... •. 1 cMIe
...... .,- .. IIII.'W .....
..... UIIItJ 'I • II ..,
Iaw,.so 1'IdI al $. eM ....,.,
fOCIIIIII _ ".... 754 ,.2ll •1_ 1<__ --.
II1II 01 --
.~01= _..
,....up. ... QI Ql ILl' t n
eo. II. 011,0/ ...,." ....2d 1m lJ17 (lom

1332
Cir.1955) (jury's disagreement on "vital
question" left H, gaping hole" in special
verdict requiring a new trial), em cUrti«l,
350 U.S. 981, 76 S.Ct. 466, 100 L.Ed. 849
(1956). Even if the jury found in defend­
ants' favor during the new trial. the court
would find that defendants' policy does not
survive the lesser scrutiny applied to view­
point-neutral regulations. Because of this,
no new trial is necessary.

Accordingly, the court will ..sume, for
the purposes of analysis, that defendants'
policy is viewpoint-neutral.I' The appropri­
ate framework for reviewing a viewpoint­
neutral regulation is set forth in 0 'Bn.n,
391 U.S. at 377,t h a t

the t h a tcourtregulationm
(is)Tj
EMC 
ET
BT
/T1_0 1 -0.0.05 Tc 10.23.2 15u45275854.5596 5.076 1 -060.05 Tc 10.640.2  T_45275854.5596lubl7an.i8261 Tm
(neutral)Tj
ET
BT
/Suspect <</Conf 0 >>BDC 
ramewor Tf
0.0141 Tc 3038 01_45275854.5596govel'lllllen.al47.8261 Tation



ar.ltlu. ~.. L r ( 456 u.s. 1001. 102
s.ca. 2ZI7. 73 LId.2d utlI (Ita); a.,.. s.t­
.. ""... CA .. CII1 ", h ...... 694
P.2d 119. 127-21 ('7da Qr.lta): ...,... Qr.
....... oIllItotM........ 571 F.Iupp.

3. Analysis

L Conatitutional Power of Govemment
to Regulate Cable Television

[11] The authority of local govemment
to authorize the conatruetion and operation
of cable ayatema within ita juriadietion is
recognized under both state and federal
law. Section 53066 of the Calitornia
Govemment Code provides, in pertinent

Part:
Any city or county or city and county

in the State of California may, pursuant
to .uch proviaiona u may be prHcribed
by ita governinr body, authorize by fran­
ehiae or JiceDIe the eonatruetion of a
community antenna television lyatem.
In connection therewith, the rovemine
body may preaeribe .uch rules and NIU­
IatioDl u it deemI adviIable to protect
the individual .ub.eriberI to the aerriceI
of .aeb community antenDa television
.yatem. The award of the franebiIe or
liceDIe may be made on the buil of
quality of aerrice, ra_ to the aubeen'b­
er, income to the city, county or city and
county, experience IIld ftnancial reIpon­
libility of the applicant pia any other
conaideration that will aatepard the l~

cal public intereat, rather tban a cub
auction bid.... Any able tMviaion
franebiIe or IicIaIe awardld by a city or
county or city aDd COUIlty panuant to
thia Metion may autborile tM Il'aDtee
thereof to place ,..., coaduita aDd &po

pu.rteIuuaNI for the COIIlIDUDity antenna
te1e'riIion IyateIn alonr or acrou .uch
pub1ie .treetI, bichwa,.., aIIeyI, public
...rtiea, or pub1ie _llDeIIta of aid
city or county 01' city and county. Public
euementa, u 11Md in tbiI Medon, IhalJ
iDc1ude bat IbaI1 not be limited to any
euement a.tad by dIdicatknl to tM
city 01' county 01' city aDd county for
pub1ie utiJItJ parpoIeI 01' any other pur­
paM wbatIoeger.

The court cffIapeII with plaintitl'. conten­
tion that Metion "87.s of the r.Jifornia

PACD'IC WEST CABLE CO. Y. CITY OF SACRAMENTO, CAL 1333
ar..671 ' ..... 1m (E,D.c.L 1987)

Public Utilities Code supersedes this provi­
sion in the Govemment Code and somehow
"preempts" local regulation of cable tele­
vision. Section 767.5(b) provides:

The Legislature finds and declares that
public utilities have dedicated a portion
of such support structures to cable tele­
vision corporationa for pole attachments
in that public utilities have made avail­
able, through a course of conduet cover­
ing maDy years, surplus space and ex­
CHI capacity on and in their support
.truetures for use by cable television cor­
porationa for pole attachments, and that
the provision by such public utilities of
surplua space and exeeu c:apaeity for
.uch pole attaclunentl is a public utility
..rviee delivered by public utilitiea to ca­
ble television corporationa.

The LePlature further finda and de­
clares that it is in the interest of the
people of California for public ut:iJitiea to
continue to make available such .urplua
.... and exceu capacity for use by
eab1l te1lvilion eorporationa.

".. court interpreta tbiI IectioD u impot­
me upon public udlititl a DWldatol'y duty
to make ".urpla ...." on utility po'"
IIld in utility ...lDIIlta available for use
by cable teImIion operatorl. The MCtion
in DO way~ or diminjlh. the au­
t.bority of Ioea1 permDents to replate
ICCIII to that .....

The Cable Commwaicatiou Poliq Act of
1184,4" UAC. f 621 ,t Mq., IIld the leP­
latin biItary 1CCOJDPID,m, it, aIIo recor­
... the aatbority of loeal~ to
aathoriI.e coaatnletion of cable IJ8teInI
0Ye' public rilhta of way IIld utiJItJ ...
....ta. S. 47 U.s.C. f 541(a) (a fraDcbiI.
iq aatboritJ rnay anrd one 01' mon ftan.
ebiMI; frnehjc= autbarile eonatraetion
of cable .,..... 0Ye' pabUc riP*- of way
and utility tuemeDta). AltboaP the 1_
Act ".. not in effect at tbe tilDe clef..
anti eDIld:ed tbe able tMWoa ordiMMe,
the frueh_I pI'O,iIioaa of the Act were
deeJan.tive of aiatinr law aDd pnctice.

976, 1M (D.LLltU)• ...." m ,.2d
312 (lit Qr.19lS). 1"IIe ClDUI'I __,

IbM tileJur7""" all of.. jt • for
CWCrd..... poIk:J ..... GIl ..~
of la-Ill'll C8IIIe teIe¥tIIaa .,......
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S,. H.R.Rep. No. 984, 98th Cong. 2d. Seal.,
19M, 19, rqwinted in 1984 U.S.Code Cong.
& Ad.News 4655, 4656 (the act "continues
reliance on the local franchising proeeu as
the primary means of cable television regu·
lation .. 0"); S.Rep. No. 67, 98th Cong., 1st
Seta., 11 ("the bill restores the juriadiction·
al framework for cable to ita traditional
and appropriate balance. That balance con­
tinues to pe local rovernmenta the au·
thority over areal of local concern and au·
thorizes them to protect local needs.")

[12] Colllequently, franchising of <!able
television I)'Btems is wr..bin defendanta'
constitutional power. Accord, Cent1&ry
Fldnal, 648 F.Supp. at 1475 n. 17; 1ft

allo Prwjrrred, 754 F.2d. at 1400 (cable
franclUlinr is authorized by Cal.Gov't.Code
§ 53066; 1984 Cable Act envisions similar
practice).

b. )(qnitude of Interesta Which MUit
Be Served

The queatioD is whether the interests
identifted by the jury are~tlr IUb­

ltantlal to jaltity the lWUJtinI' impMt on
expnaicm. VitIMIt. 466 U.S. at 806, 14M
S.Ct. at 2129. At iIIue in tbia eue is the
permiIlIibilit: of a rovernment ereaUld m0­
nopoly of a particu1ar medJum of commUDi­
cation. GeaeraJlr 1P"1dn1'••uc:b JDODOPO"
lies are antitbedcal to the priDciplel UDder­
I)'iDJ the tint UHDdment. s.. ..,., 6d
LimaB~ II. FoCC, 895 U.s. _,
890, 89 S.Ct. 17M, 1808, 28 L.EcUcl 8n
(1989) (purpoIe of ftnt I.IDeDdmeDt iI "to
~. loll aaiDbibiUId marketplace of
idea ill which truth will uJtimagly .....
vail";~ Prwa II. U"ilal S.,.,
828 U.s. 1, 10, 6& 8.Ct. 1'16, 1-' 88
L.EcL2d 1018 (ftnt UDIIldment NIta OIl
...umptioD that 1rideIi poIeible diIM....
doD of iDformatioD tlom diY.... aDd utar­
oaiItic IOUNII ill tIMIItial to pablle nJ.
fare), NA) dftWd, 828 U.S. 802, 66 S.Ot. 6,
90 L.Ed. • (1M&).

The jury'. tIDdiDI that cable teJmaioD is
not I aataNl monopoly is partieuJarly fm.
portaDt ill tbiI aaa1yIfa. In a aatunDy
mcmopoIiIdc fDdutZ'y

the beMfIta, aacl iDdMd the very poIIibil­
tty, of competition are limited. You caD

start with a competitive fNe.fOHlJ-dif·
ferent cable televilion ayatema frultica1­
ly building out their cridt and aipiDr up
subscribers in an effort to brinl' down
their average coats futer than their rio
vala-but eventually then will be 0Ili)' I

single company, becauae until I company
serves the whole market it will haft an
incentive to keep upudinr ill order to
lower its IV"'" COIta. In the iDtlerim
there may be wuteful duplication of fa.
cilities. Tbia clupUcat:ion may lad DOt
only to hirher priceI to cable te1eYilion
aubacriberl, at leut in the Ihort run, but
also to higher COlts to other UMl'I of the
public: ways, who mat compete with the
cable television compaaieI for ..... to
them.

Omega Saulliu Prodw" Co. I'. Cie, 0/
IndUJ1I4polw, 684 F.2d at 126. The Eirbth
Cimlit deacribed the pbeDonMIaon this way:

Ca] monopoly NlultiDI flom economies
of lIc:&1e, a N1attoDabip betw.. the
Iize of the market uacl the .. of the
moat effieient &III ncb that ODe firm
of eftlcient .. eu produce aU or
more than the market caD tab It I
remunerat:iYe price, UIcl caD contfD­
ually apaad ita capaeity at .. COlt
tbaa that of I DeW &Ill -WriDr the
bus.... In tbiI IituadoD, ClOIDpIti­
tioD may ailt tor a time but oraJy aatil
bukruptcyor .......... tbI&Jd
to ODe firm, ill a -mlfal .....
competitioD is Mlf-elllt:ract.in.

To put tbiI dIftDitioIl iD IborMaDcl fonD,
I D&tural JDODOPOI1 it a market t:Ut CAlI
prutiaJJy ICCOIDIDOdate GIlly oat c0m­

petitor.

NatiDftGl ~'" Co. .. Aldmota ..
porli", Co., T88 r.2d 1., 1.... (8tb
CJr.1S8&) (quotlDl 0Pitr0tI Corp. .. 0.".,..
til Moton Corp., _ r.sapp. MI, m Do S
(S.D.N.Y.l_)).

GoftrDmeDt recaJat- aatara1 .....
U. to pI'OYidI at lIut a ......
for the dIIeipJiDe prvrldld bJ a ..
Aa Jaclp POIDIr ....,. bI a....

An altenattre PfO&*IIn ill to "* die
moat effIer.t~ at the --
giYe him a moaopolJ, IDd tJWl
him the COIIIIDitInet to PIOtidI ....
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e. Govmunent'l IDterelt in Publie Ae­
ee. Ch&DDeIa, Etc.

PUIic to eab*-dIlg is aaother
iDtenIt Coarrea saw tit to cover iD
the 1* r.bIe Act, although the J41
provilioaa .. permiuive oaly. 4'1 U.s.C.
• 681.1' Of aD the iD1:er-.tI ideDtitied by

Cc) ............~
A fne ,,*•......, may eafarce May

...-- iD aD)' truebIIe nprdJac die

.......... 01' .. of such ...... CIII*it1.SucIl... ._ auIbarIt)' iacIudeI die ....

...., to .., psovIIIaaI of die fna.
c::bIIa "eeIM..... 01' JlI'O"
.... .., CIIIIe opeNIOr wbIcb to
..... I ill d__'. 01' pet'IIIIIIllIaI _ of
cIInaII~, ........ 01' DOt ........... ..,

tile fnw h' '. put'JIUAlIl to ...a-e-
.... C') t1I dIIs .....
(lI) PI Is '00 of niles JIl'OClIllIut-

fa ... _ til aD)' UIIlIIr wbich
..... c:lIfIII*1" dsdp' If .....
... (It) til ........... die haddsi .....
itJ" ...-tIle-

(I) .... ,....... UIIlIIr wIddt die
.... •• II_ .. ,. to_ ..
.. I .,,_ ootll .....
II .......... •• ' DOt far
die ~ 'F .. , ..

(2) wbich ...
pc " r_ ~
Ce) .hr1Jl ., .... a••_
...............SM(d)t1IddJ ....a'._ .., ...
trol _ ., puIrIIc, 01' ........
___.,..... • 'dtJ "Gvided pur­
.... to ibis -=doD.... !

PAClnC WB8T CABLE co. Y. CITY 01' IJACRAIIDTO. CAL 1331
CIIle ..m ' ........111 (U,AW. .,,"

by cable operaton to deny cable ..mee Of coune, dlfendaDti are free to CO
to 'unprofitable' partI of a community." further than Coqreu requires, &Dei apia,
Brief for ACLU at 25. We hold that this detllldantl adopted the poliey ehallenpd iD
ODe HDteaee from the committee report this luit prior to the effective date of the
C&DDOt rellOaably be read to 10 drutieal· 1984·Cable Act. ID fact, of aD of the

. ly limit the aeeaey'. intspretatioD of the interelta identified by the jury, the court
scope of itl diIeretioD iD accompliahiDg beliw. that defeadaDtI' iDterests in USUl'­
the 1ePiative pl. s., &1., FCC v. iDe uniform serviee aad preventing redJiD·
WHeN LilteMn GM.ild, 450 U.S. 582, iDe iI the molt substantial, inumuth u it
598 [101 S.Ct. 1.,1276,67 LEd.2d 521] promotII the "widest pouible diuemiDa­
(J981) ("1b. JeP1ative biltory of the Act tioD of iDtormation." 8ft AaocitJt«l
... providel iDautftciat buil for invali· ~ 326 U.S. at 20, 6S S.Ct. at 1425.l1
daq the apacy'l coaatl'uetion of the Yet u important &I the covemmeDt'1 in­
Act."); cf. _". U.A.l at 36-39. Rath· .... is in equal aDd uniform aerviee, it is
er, we read the HDteDce to require uaet- DOt .afflciIDtIy IUbetaatial to justify a
Iy what it I&Y': ''wiring of aD area of fOVII'IlIMIlt-ereated, artificial moDopoly
the fraDchiH" to pNWP&t rwdlifling. over a put:icalar medium of commUDica­
However, if DO ndlini., it in eV'ideDee, it tion, puotiealarIy when it is not clear that
ia likewise clear that wiring withiD the IUch a moaopoly ia "'Dtial to achieving
fraDchiIe ana eaD be limited. Thia ia IUth uniform aemee.
preciMly the ......t DIIde in the iD·
terpretative raliar. It whony conforms
to the .tatute ud the aplicatioD in the
HoUle report. W. ~ore uphold the
COI'IIIDeDt u fuJly COIIIiItnt with cl-.r
eongreuioaal inteat.

ACLU v. F.c.c., 818 F.2d 15M (D.C.eir.
1987).

.s. 'l'he CIM1 IIbm~\1IDwnw. that such
•~ III&J t .d •••__.
iaI ..,......,.-.. '-IfIt: a. ...s.-
'"'" 106 5.a. at 90t (tina ...dmeDt protec.
doaa iDdude riIId IIOC to ..u)..t. '!'be Ad• .... proNIaaa .-d:

Secdoa 531. caw. * .. far pubUc, edu·
cadoaaI. 01' 10"". ',. ...
(.) AutboritJ to -" -.. with
l'eIpec:t to ............. 01' _ 01 c:haIUIeI e:a-
J*ity

A fn·"hMhII ""'" .....wI....__ iD • La.,•• willi to die
d .......... 01' _ til~ , dty far
public:, tduc:Idaa.r. 01' __' .. ODIy
to die _ "Ga' h IIl:doD.
(b) AudIarit1 to tp doa far pub-
lic, ........ 01' '.' ..

A ft........ • rIIr .., iD lis ......
far ..a••Is pnIt til. fnDctd.,
_..., tl ...........
....... far. fn •• .-wi.. ......,. to
-=doD 546 t1I dIIs ctpIlCil)'
... d", •• far , 'I ' 01' p.
...-r tlf r'tf OD laid·
CUdoaaI II \IF , • far ....
ctdoul 01' ..., , may ..
... nails .......a far die _ 01 die
ciIaDDII CIIpIdtJ doi. ,d ,.... to this
-=tela.
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franehiaee. En., 6&9 F.2d at 599; Bm·
.laire, 571 F.Supp. at 987.

MONDver, some of the jury'. verdieta in
this cue indicate that defendants' intereatl
were not "unrelated to the luppreuion of
expnuion, It .. required under the O'Brin
teat. The jury found that defeDdanta were
motivated to aec:ure public &CCIII ehazmela
and in kind HlTiees by a deaire to obtain
politieallUpport and favor politieallupport·
en. The jury alto found that defendantl
UHd cable teleYilioD'l aJIepdly naturally
monopolistic nature .. a pretext to obtain
eaah payments, in kind aervieea and in­
ereued camPAiI'D contribUtioDi. 'n1ia lur·
lllta that defendanta aourht to .nhaDce
the apeeeh of 10m. whil. burdeninc the
upnuion of otben-e I'IIUlt 1rbieh is COli.

trary to the ftI'It ameadment ftluea. s..
PrM:i/fc (]a ond BlMf'ic, 106 S.Ct. at 914
(eitiDI' nne NolitmtIl Bou 01 BOIUm fl.

B.llotti, 48G u.s. 786, 78&-88, IS S.Cl
140'7, 1420-21, U L.Ed.2d 7(11, rIA, ..
1Ii«l, 488 U.s. 907, t8 s.Ct. 8128, S'1
L.1d.2d 11&0 (1978), and~ 11. Vallo,
4U U.s. 1, 48-41, 96 S.Ct. 812, 848-49, 46
L.1d.2d 6&9 (1978).

While theM motivat:ioIII do DOt rile to
the level of a •........iMrrt purpoee" to
IU..,... lpeech, .. WcJlat PropmW"
808 F.2d at 18h-86, they DOMtheIeu af·
fect the aDa1)a of wbet:.Ur the cIef_
anti' iDtenIi ill proYidiDr pubJic .... is
laftlciatly IUbltaDtial to juiity the iJD.
JUt OD upnuion ca1JMCl b,.a .... frill.
chiae poJiq. Aa with the~ coaad­
tutioaal q1leltioM I11I'I'01IIIdtD pabBc •
C*I, the fIet that dIfeDdIIlta IDaY haft
had .. thaD DGOIe motfntioaI ill promot.
iq public __ cHrniniaJw. tile nIJetu.
tiaJity of the 1OftI'DIMIlt'. inWeIt ill luch
..... and iDe:rIMeI tile NI1IIt:iDr impIct
on tx(ftUion.

FiDaIly, .... if public ....~
....ts an coatitatioaaJ, die court .....
not pen1lIdIcl thata"" frucbiM potier
• the oaJy effeetift ....,. tG .... ncb
...... The eoart I'4IOCJIDiI- dIU tbe ....
peet of a IDQDDPOly it .... 1IDlJ tG mad­
vat.e a cable tell... IJItIID operatar tID
ucept public .....~ $II
Cmtu,., FedmJl, M8 F.supp. at 14'" (01·

1338
the jury, public accesl is the moat contro­
venial.

For example, public aeeell requirements
may have their own constitutional infirmi·
tiel. The Supreme Court hu explicitly re­
fused to rule on the tnt amendment per­
missibility of public accesl requirements,
except to note that the claims of unCODlti·
tutionality are not frivolous. 8ft Midwat

. Vitho Corp. v. F.c.c., 440 U.S. 689, 709 n.
19, 99 S.Ct. 1485, 1~ n. 19, 59 L.Ed.2d 692
(1979). Conll'lll wu careful to note thia
when it included a public, educational and
IOvernmental (PEG) aeeeu provision in the
1984 Cable Act:

H.R. 4103 includes several proviaioDl,
specifically thOle related to PEG and
commercial acceu, which may require
that certain ehumell or portioDi of chaD·
nels on a cable system be available for
prorramminr and controlled by a penon
other than the cable operator. The com·
mittee it aware that aeea. proviaioDi
have been chaJJenpd in the court ..
incoDliitent with the FIrat Amendment
rirhts of the cable operator. The Com·
mittee beJienl, nonethel.. that the Ie­

cell provilioDa cont&iDed in thia l....la·
don are eonailtent with and further the
IOU of the Firat Amendment. 'Ibe pr0­

vision [.ie] eaabliah a form of contellto
neutral Itruetura1 replation which will
fOiter the aftiJabilitJ of a "divenity of
viewpoints" to the liateninr audieDce. In
the put, eourtI have held a Iimilar rep.
lation to be eoaaiIteDt with the FIrat
Amendment.

B.R.Rep. No.98-*, 98th CoDl.2d Stu. at
31, rqwint«l in lI84 U.s.Code CoDe. A
Admin.News 4811, ~ Two diItriet
courta have held that ..... requirementa
are CODItitutional. 8rW r.l«om"'1&nieG­
tiotu, lru:. 17. CUr olEn., 6&9 F.supp. &80,
698-601 (W.D.Pa.198'1); B....i,.. CGblni·
ftMt, 571 F.Supp. at 18'1; he ..Midtt1at
ViUo COf'JI. 11. F.c.c., 571 F.2d 1025, 10&8­
67 (8th Cir.I978), al/'d on otMr If'OI''IIdI,
440 U.S. 689, • s.Ct. 1486, 69 I.Ed,2d 892
(1979). In IIeh of the eaHI in which the
aeeeII requirement wu f01lDd eonatitutioD­
aJ, the court DODetheIeu acJmowledpd
that aeeeu infrinpd upon the rights of the



[14] Inumuch u this ease is not moot,
a declaratory judgment establilhing that
defendants' .ingle franchising policy vi0­
lates plaintiffs first amendment righta is
appropriate. With respect to ita request
for injunctive relief, plaintiff indicated at
the po8t-trial hearing that it is seeking two
kindl of relief:

1. An order direetin, def.ndanta to
"open up" the utility trenches to
which plaintiff baa been denied Ie­

eelS U a result of defendanta' reful.
al to iuue it a fraDcbiae in 1988
andIor their refuaal to allow plaiDtiff
to lay ita conduit while tbiI aetion
wu pendjDr; aDd

2. An order direetiDc cWeadaDta to
put plaintiff permiuion to COD­

Itftct &Del operate • cable televiaion
aystem.

To iIIue • permanent iDjuDctioD, the court
malt ftnd that the 1DOftDt bu no adequate
I'IIIIed1 at law IDd wiD 1lIft.. imperable
harm if the eoart deDiII nIiet. Baf'fW t1.

"'rNbo, 748 F.2d 688, • (9th Cfr.l984),
om. -Wd, 474 U.s. 816, lOS S.Ct. 58, 88
L.1d.1cI 48, ..t.ci .. MOOt,' 474 U.s.
lOla, lee S.Ct. .. 88 L.Ed 2d N8 (i98&).
If ...... caD COIDpeaut.e • pJaintitf, a
Jlll'lllUGt injUDetioD wiD DOt lie. HoU,
s.,.,. Corp. t1. Gt»Jtft ColI..~
tiw 11M Oro." Aat'tl, 721 P.2d &N,
__70 (10th Cfr.lt84).

£111 The court tbIdI tbat IIIOMJ dam­
... could haft eompIDIu.d pllintitf for
the .ma.,... it wiD inear u ...u1t of
ha..... bleD dIDiId ..... to utility
tNIIeIIM darinr the ,...., of tbiI 111ft
(unmjnl' lach &CCIII would haft been
aftilabJe .,. if pJaindff b8d rae"~..,iaa to buiJd ita cable teleriliaa IJ*ID).

CItJ OnHNnce, .. H 20.5.212, 20.5.214 ad 20.•
5.216.

PACIFIC WEST CABLE CO. Y. CITY OF SACRAMENTO, CAL 1339
a ...612 ,.su". 1m (E,D.CaL ItI7)

fer of exclusive franchise can be used as a ing defendants from interfering with the
"plum" to bargain for certain concessions, rights established in favor of plaintiff un­
e.g., access channels, which may not be der the requested declaratory relief judg­
obtainable under a competitive system). ment; (3) special and general damages oe­
However, there wu no showing that such easioned by defendants' alleged wrongful
channels would be uneconomic in a compet- &ets; (4) attorneys' fees and costs pursuant
itive system, particularly it access require- to statute.
ments are unitonnJy imposed on all cable
television system operators.11

era.

4. Conclusion

To summarize, defendants bear the bur­
den of provinr that the elements of the
O'Brina teet are aatiltied. 754 F.2d at
1406, n. 9. The jvy'. determination that
cable televilion is not a natural monopoly
meau that the impact of a eovermnent-cre­
ated, "artificial" mooopoly over cable tele­
vision on free expreuioD is tremendoua; it
meIDI that ill the abMnce of defendants'
aiDrle fraDcbiH policy, competition among
cable televWon .yatema is flUible. If this
is true, then a ainrle frUIeJUIe policy .ir­
nificantly redUeeI the diYenity of expres­
.ion available to cable teWriIion .ubaen'b-

UDder O'S""'" the ....ta MrYed by a
liql. fnDcbiaiD, Iyatem mUit be COIIIIDeIl­

.arate1y lubatllltial. AIthourh the inter­

.ta identitled by the J1II1 an impartIIIt,
they are not .utftcilDtIy impartaDt to juti­
ty the aclUlion of aD but OM .....

from a particaJar~ a me­
dium u iDcreuiDrly iIDportaat u cable
televiaion. Furtberman, the Datar8' of the
iIltenlta .... such that tbeJ caD be pr0mot­
ed throqh means wbicb an ... rMtrict:iY.
of tnt amenclmeat riPta. _aN of
this, the eourt COIIClad.- that plaiDtift is
_titled to judpaeDt ill ita favor OD ita tint
amendment claim.

C. biNI StnIgA' br PlJIiflti//
By nucm of tile aDepd ....dtutiaaal

dIpriYationa, plaiDtitf I'Iq1IIIta: (1) • de­
clarat.ory iadlmeDt .......... ph"aWI
ria'ht to COMtnct, iDItaD IIId opInta •
Clblt teJmIioD IJltem witIUn .....to
County; (2). pennannt iDjanedoD eDjoiD-

17 tile .... U t. eN" til ....
... ~ .. e-, 0rdI-
....... • H 5.75.212, 5.75.214 ..... 5.75.216;



IV. ORDER FOR ENTRY OF JUDG­
MENT

ID lfIht of the Ipecial ...... reQIrINd
by the jury IDd the~ IDd
CODCluioDI of law Nt forth aINm. the
a.k is directed to _ .. judrmat bereiD
in the followiDr form aDd C01IteDt:

8'12 FEDBItAL SUPPLEIIBNT

JUDGMENT
Punuaut to the apeeial verdieta of the

jury and the detel'miDadou aDd eozaeJu.
liona of law liped and tDed by the eourt
on AUlUlt -. 1981 (entiW"~
randum Deciaion, ConclUliou of 1&.
and Order for Judamen~,), and rood
c&UM appearina.

IT IS BER.EBY ORDERED, AD­
JUDGED AND DECREED:

1. That the formulation lad impJe.
metation of defeDdanta' cablt t.tImaioD
fJ'ancbilillr pIOCIII, to the fZttDt to
which the iIIU&DCI of a francbiIt or Ji.
etDM to ccmawct and operate a cable
teJeviIioD lyatem in the 8Icnmato ana
ia re-tricted tD • aiDa"I~ appij.
cant. conatitu. a denial of pJaiDdtt.
free Ipeech rfrhtI ruruteed by the
&It amendmellt to the Uded StatII
Conatitution tluou.h the fourteenth
amendment;

2. 'lbt by NIIOD. of tU .......
don in paracnph 1 ..... clltlldutl
(iDchadiDr tbtir napeetift om...
apntl. MrftDtI. 1IDp1oyMI. attane,a,
or UlJ of them) IDd aD s--1Ctfar ill
CODCII't or partfaipatioD with cWedaata,
or with Ul1 of tile f....... an perma.
HDt1J enjoi:Md ad dInettd to ... to
pJaiDtttf. witbiD thirty (10) ..,. bin­
frcnn. a HceDM or ....., to the atlIIlt
pIVYiUd tor in cbaI*r 5.'75 of the ...
IDIIIto Ccnmtr Code aDd ..... IIU of
the~ Ckr Code. for the COl­

ttnet:bl Uld opendoa of a ....
YiIioD .,... .. .,.... wtthiD the de­
feDduatI· juriIdIetioaI.

Sabject tD tile pw ......
.. tort:b. a .... or ilIIaed
panaut to t:IUa iajImct:iGD IhaD be
cIIeaaed to be .abject to IIid ....
6.'715 ... to.s. rwpecdteJr, of the Coat)'
aDd CIty codtI; PJDtidId. , dlat

L PIaiDdfl aW be to_"
NIIrftd to hMlf tbe rIIbt to ebIl­
..... ill aalPJ)JOpl'iate,.... fonm.
die YaJiditJ' aDdJoreuM~ of
1Mb .. .., WID ore". iDtM
apeeifIed cc* ....
tiff abalI bJ ..-.plJ wida..,
Reb ehaDeapd ... IDd CliiiIiIioM

1340
Irrespeetive of whether pJamdff did ordid
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pending (1) a (mal detennination as to
ita validity or invalidity by a court of
competent jurisdiction or (2) further
order of this court;

b. No perfonnanee, compliance or
adherence of plaintiff to any tenn or
condition of such chapters pursuant to
this injunction shall constitute a waiv­
er, estoppel or bar of any type against
plaintiff in connection with its judicial
challenge, if any, to that tenn or condi.
tion;

Co If at the time of the iuuance of
licensee purluaDt to this injunction
plaintiff shaD not have theretofore
complied with the requirements of any
particular proviaioDi of the specified
chapters, then subleQuent compliance
within a reuoaable time period, and in
aDy event prior to the commencement
of CODitruetion, shaD be deemed to sat­
illy IUch proviIioDi.
In the event that defendantl, or either

of them, should amend and!or moctify
the termI and!or coDditioDI of the speci­
fted chapters, nch amendmentl and!or
modificatioDi shall DOt become effective
u against plaintiff 11111.. aDd UDtil this

injunction shall have been modified to
include such amended and/or modified
tenns and/or conditions.

Nothing contained in this injunction
shall be construed to prevent enforce­
ment apinst plaintiff of the terms and
conditions of the specified code chapters
or of any code, ordinance or statute not
inconsiltent with the contents hereof
without the further approval and/or re­
view of this court.

NothiDc contained in this injUDct:ion or
in the specified chapters ahaU be con­
strued to prevent the application by
plaintiff and!or defendanta to this court
for further review of the terma and con­
ditioDi hereof .. appropriate.

3. 'nIat plaintiff be awarded notbiD,
by way of money damarea apiDlt either
or both defendanta;

4. 'nIat any applieatioDi for award of
statutory coati and/or attomeya' f..
shall be served, ftled IDd proceued in
aceorduaee with the provitioDi of RuIeI
292 IDd 298 of Loea1 Ru1eI for the Eut­
ern Diatriet of Califol'Dia."



,..

1

110 -

NO __

NO __

APPENDIX A·

SPECIAL VERDICT NO.

(Not: Giv_n)

SPECIAL VERDICT NO. 2-

YEI __

UI __

UI __

~o.QInllDJl~S DillY PLAIN'l'II'F' S REQUEST ro.a.

b. DID DU'DDAII'l'I DDY PLADftII'P nMI••IOII TO COIflftUC'r

MID o.DAft A CULS ftLBVI'IOII ft''''' UCADiB DB­

I'DDAIrI'I OPPOSE PLAIlI'fII'P' S VI"?

a. WAS 'l'U 'MDOHIlIAI1'1' PUUOSE tJIIDDLYIlIG DD'-.oAll'1"· OSI

or 1'D IrP CUQOZST 1'0. PltOPOIAL) paoca•• 'fO LIMIT 'r1II

UlLIn 01' CULl: O'EItA'fORS 'fO D ....S 'fBI. VI.I AIID

aBacISE 'rIIEI. BDITOIlIAL JtJDGMD'1'?
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XRO __

4. DOE. 'I'D UP PROCESS APPLY BVDIIAHDEDLY (I.E.

UGUDLUS OF VIEWPOI1ft') TO ALL EftITIES DESIRING

!O ,.avIDE CABLE TELEVISIa. SE~ICE'

a. RAft DBrDIWI'l'S I.E" 0.. "La ALft..,."1VE CIIUnLI

or COIIIIUIIlCATIOR rOil 'LAlIft'IrF, AlII) ,_011. LID

PLAlIft'IrF, WHO WISR TO SUDS. '!'DIll VI""

NOT ANSWERED -!-

3

NO'!' AIIS1IEDD -L-

110 __

RO __

S'ECIAL VDDIC'l' RO.

YES

YES

APPENDIX A--eontinued
c. WAS THE PREDOMINANT PURPOSE UNDERLYING DEPENDANTS' USE

AND APPLICATION OF THE RFP PROCESS TO DISCOURAGE

EXPRESSION OF ONE ~IEWPOIHT AND ADVANCE EXPRESSION

OF AIIO'l'llER?

I ••CIAL VDDIC'l' 110. _4_

a. DID 'LA%ftlJ'l' RAft .,.. rma-cIAL AlII) ~ICAL

euUILrlIU TO COIIlftUC'l' AlII) OHMS A c:.uu

ta.anIIOII SYS'l'DI IR TIlE~ iiftJOPOLIftIf
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APPENDIX A--eo..tiDued
SPECIAL VERDICT NO. 5

(Not Given)

a. I. 'l'IIJ: CAPACITY or 'I'D PUSLIC JUGJI"l'I or WAY AlII)

U'l'ILITY DSEMD'l'. IW 'l'IIB 8ACUIIIJI'fO Mft'aoPOLI'l'AII

ADA LDU'l'EI) TO AllY II.IrlCAft ImGm? IW 0ftI1

IIOIIDS, DID 'l'IIB IIGJl'l'l or WAY AID) DI.....'. LACI

IUl'l'ICIDT 100M 1'01 ALL eMLZ CCUAlila WKO Il'l'Ift

WAIIftD '1'0 OS8 '1'8DI oa JlIGJI"l' 1fAIft' TO UI. 'l'IIDI III

'I'D rU'l'Ud? •

,

110 __

NO __

110 __

SPECIAL VlKDICT NO.

YES

YES __

ns __

ES THE CONSTRUCTION AND OPERATION OF A CAlLI

ISION SYSTEM INVOLVE THE USE OF PUBLIC

'UCDIJIG QlmI'l'IOII 18 "ns," IS

TO HQUIH 'l'D'l' A CAlLI

COIIPAJIY PAY FOR 'l'HE USE OF UBLIC JUGns or WAY?

a.

b.

c. .... 'l'IIJ: PAYMElftS DCES.lYE?

· ,

" ,~

·, ,-·.
" • t

:t'.".-'

, I

110 X



a. DOES THY CONSTRUCTION AJrD OPEMTION or A CABLE

TELEVISION SYSTEM CAUSE SIGRIrICAHT DISRUPTION IN

THE USE or PUBLIC PROPERTY?

b. Ir YOUlt ANSWER TO TBJ: PRECZDIIIG QUESTION IS -YES,­

DID DEl"ENDAIf'1'S' USE or TBJ: U'P PIlOCSIS RESULT IN LBSS

DISRUPTION THAN WOULD OCCUR WITHOUT TBJ: UP PROCESS?

XNO __

NO __

XNO __

YES __

SPECIAL VDDIC'l' NO. _'_

YES __

IEI __

WAS -DISauPTION AlII) INCOWDI.a:- A SlIM UIED IY

DEnllDAII'l'S AS A PREnX'l' rOR JUITIrYIIIG TnI. RI'P

PROCESI?

APPENDIX A--eoatiDued

SPECIAL VERDICT NO. -!..-

PACU'lC WEST CABLE CO. 't. CJ'I'Y or SACR.UIBN'I'O. CAL 1345
a.....72 ...... lID (u.c.L Itm

c.

•• DO.I '1'112 COIIlftUC'l'IOlI AlII) ormtA'l'IOII or A CABLI

'l'BUVIIIOII SYITZM CAUSB SI.IPICAft SAI'ft'f IAIAJlDS

TO 10ft 'l'IIZ POILIC AlII) 1IODD8?

NO X



c: • WAS· SAFETY HAZAIU>S· A SHAM USED BY DD'IRDAHTS AS A

PRETEXT FOR JUSTIFYING THE RFP 'ROCESS?

9

RO_

NO -2.-

110 __

X110 __

S'ECIAL VlIU>ICT NO.

YES

YlS __

98 __

DOES '1'IIF COIIITRUCTIOII AND OPEIATION 01' A CMU

TlLEVISIOR SYI'l'DI SIGIlII'ICAJI'l'LY 111ft...... WIft '1'11

ABILITY OF SAClWCD'fO RESIDIII'l'S '1'0 UIB TaIR PRIVATI

'RO'ER'n'?

APPENDIX A--eoDtiDUed

b. IF YOUR ANswER TO THE PRICEDIIIG QUESTIOR IS ·US,· DID

DEFIRDANTS' USE OF THE I\PP PROCESS RESULT IR r!WI1

SAFETY HAZARDS THAN WOULD OCCUR WITHOUT THE USI or

THE UP PROCESS?

b. II' YOUa All... 'fO 'l'IIZ PJt8C3DtJIG QlmftIc. II -US,·

DID DU'DDAII'1'I' OSlOI' 'fIlE .. PIlOCUI DlVLT %If LIlt

Ilft'BU'DDCZ wt'1'll ,lUVAft PIlOPD'l'Y "fIWf tK)CJLD occua
WITHOO'1' THE ItFP ,1tOCI:88?· .

a.
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APPENDIX A-eontinued
c. WAS -INTERFERENCE WITH ABILITY TO USE PRIVATE

PROPERTY- A SHAM USED BY DEFENDANTS AS A PRETEXT

FOR JUSTIFYING THEIR RFP PROCESS?

a. DOES THr. CONSTRUCTION AND OPERATION OF A CABLE

TELEVISION SYSTEM CAUSE ANY OF THE FOLLOWIBG TO

A SIGNIFICANT DI:GREI:: NOISI, VISUAL CLU'1"1'I!:R,

IIfVIRORMENTAL AND/OR Al!:S'!'HITIC PROILDIS?

10

XNO __

X110 __

110 __

SPECIAL VERDICT NO.

YES_

YES __

YU __

b. II' YOUR ANSWER TO 'l'IIE PUVIOUS aunTIe. II ·YU,.

DID DD'EJlDAllTS' ola 01' 'l'D U'P PIOC... .Sm.T III

FEWER OF '!'HI:SI: IJIPAC'l'S 'l'IWI WOULD OCc:ua WlTROU'l' 'l'D

US. 01' '1'111: RJ'P Paoc:BSS?



11

XNO

110 __

SPECIAL VERDICT NO.
(Not Given)

THF CONSTRUCTION AND OPERATION 01' A CAlLI

ISION SYSTEM CREATE SIGNII'ICAII'l' ADMINISTRATIVE

BURDENS FOR GOVEMMD'l'? (BUIDaS AU

• II' TREY AU GBATER TIWf TROSE nICK

US INa THE DCltOACIIMD'l' 'IRMIT 'ItOCZSI".)

YES

YES

YES

YES

DID DEFENDANTS' USI

MOD EITICTIV'E MDlfS 01' M

'l'JIZ IRCltOACRMD'l' PElUIIT ,

a.

b.

c. WAS·ADIIIBIS'1'JtA'l'IVI: AlII) UGULA'l'OaY I

UIID IY DEI'nDAII'l'I AS A ,1.I'l'D'l' 1'0. JUI'l'I

'l'BII. IFP PROCISI?

1348 672 FEDERAL SUPPLEMENT

APPENDIX A-eontinued
c. WAS ·NOISE, VISUAL CLUTTER, AND/OR OTHER ENVIRONMENTAL

AND AESTHETIC IMPACTS· A SHAM USED BY DEFENDANTS AS

A PRETEXT FOR JUSTIFYING THEIR RFP PROCESS?

1



SPECIAL VERDICT NO.

PACIFIC WEST CABLE CO. v. CITY OF SACRAMENTO, CAL 1349
a....n FJIupp. 1322 (E.D.CaL ItI'7)

e. WAS -IfA'1'OJtAL MOIrOPOLY· A SHAM OSED IY DD'mIDAIft'I AS

A PItEftX"l' FOR GlWI'l'ING A SINGLE CABLE 'l'ZLaVIIION

rItAlfCKISJ:?

.0 __

110 __

APPENDIX A-eontinued
12

YES_

XUI __

•• IS -HEAD-TO-HEAD- COMPETITION AMONG CABLE TELEVISION

SYSTEMS UNLIKELY TO OCCUR AND ENDURE IN TRE SACRAMENTO

MA1UCET? IN OTHER WORDS, IS CABLE TELEVISION A

-NATURAL MONOPOLY- IN THE SACRAM!lfTO MAlUC!T?

YES NO X

b. II' YOUR AlfSWZ. 'l'O THE PRECEDING QUESTION IS -US,­

AD 'l'H!U !'!WIR ADVERSE EFFECTS ASSOCIADD WIft

BAVING A SINCLB PROVIDER 01' CABLE TZI.2VISIQIf AS A

UIULT OF TRE UP PROCESS THAN TREU tIOULD IE IN

THE ABSDCE OF 'l'H! UP PROCESS?
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•• WAS -NATURAL MONOPOLY· A SHAM USED BY DD'DDAII'l'S TO

SPECIAL VEIlDIC'l' NO. _1_3_

,I

NOXYES __

us X 110 --

OBTAIN INCUASED CAMPAIGN CONTRIBUTIONS roa LOCAL

ELEC'l'ED OFPICIALS?
XYES __

a. DOES TO PUBLIC AI A MBOLZ BEnI'IT PJU»I 100M. AID)

UIIIFOIIII CABLE ftLEVISIOII SErna 'l'!mOUGKOU'l' 'fBI:

IACDMD'l'O COIUCUIII'l'Y?

APPENDIX A-Continued

d. WAS -NATURAL MONOPOLY- A SHAM USED BY DEFENDANTS TO

PROMOTE THE MA~ING or CASH PAYMENTS AND PROVISION or
-IN ~IND- SERVICES BY THE COMPANY ULTIMATELY SELECTED

TO PROVIDE CABLE TELEVISION SERVICE TO THE SACIW4EN'l'O
- ,

MAUJrl'?



PACU'lC WEST CABLE CO. Y. CITY OF SACRAMENTO, CAL 1351
ae..6n ' ...... 1m (ILD.CaL ItI7)

c.· WAS -EQUAL AND UHIPOItJl CULE TELBVISIOIf SEaVICZ­

A SIIAM USED BY DD'DDAII'l'S AS A PRE'l'EX"r POR

JUSTII'YIlfG TREIR RPP PIlOCZS8?

APPENDIX A~ntinued

b. DID TBB IFP PROCESS EHCOURAGE IQUAL AND UHIPORM

CABLE TELEVISION SIRVICI TO A GREATER DEGRU '1'HAN

MOULD BE ACHIEVED IN THE ABSEHCE or Till: RPP PROCESS?

14

110

X110 __

110 __

SPECIAL VEJtDICT lIO.

YE~ _x_

YU __

XYES __

I. DOIS TIlE PUBLIC AS A WIIOLE OBTAI. SIGIIIJ'ICAft ....I'1'S

1'I0Il AllY or TIlE POLLOIfIIIG I ACCZSS~,

PIlODUCTIOIf rACILITIU, ftCDICAL ASSIS-rAIICI: AlII)

GIWI'1'S?



1112 m nDDAL 8VPPLBMDT

&Q

HO __

110 __

X110 __YU __

PltOVIDED IN 'l'IIE AlSDa or TO ItPP ,KOaII'l

YES _X_

IUPPOR'l'BU'I

YI:S_X_

APPENDIX A-eoatiDaed
b. DID TO UP PROCEll DCOUItACD 'I'D ,.,.,111011 or 'l'IIUa

KINDS or USOUICJ:I 'fO A GBATE. AftRT 'l'IIAII WOULD q

c. Ir YOO. AII_. 'fO 'I'D 'IIKCEDIIIG QUSITIOR IS -ta.­
WED OD'DDAWl'I MO'l'IVAftD 'fO 'IOVIDS IOCII IIlIIPITI

BY SITU. A DUIU 'fO OITAIII IJICUAIZD fOLITICAL

IlO'LODCI: ro. BLBC'rZD o. AJlPOIIIftD LOCAL Oft'ICIALS

0. A DESIRE 'fO PAW. LOCAL OITICIALS' POLITICAL

4. WAS '1'D PIOVIIIOII or I1JCJI lauITS A lUll ODD I,.

DD'DIDAll'fI AS A '1lZftft PO. JUI'1'InDIG 'l'DI. ....

,IlOCJ:SS'I



110 __

•• DOa t'D .-LIC BAVI A 'IGlltrICAII'l' Ift_ft III 'fa
•

NO Xnl __

.ncur. VDDIC'l' 110. --

PACIFIC WEST CABLE CO. Y. CITY OF SACRAMENTO. CAL 1353
CIte••72 ...... 1m (E.D.CaI. 1117)

APPENDIX A--eontinued

SPECIAL VERDICT NO. 15

rnruc:ur. QVALIrICA'l'IOIII oa IACIt80UIID or AllY COMPAIIY

COIII'I'IIDC'fI. AlII) onaA'l'x.I A c:aau IYft'DI III

1~1 ('I'D nBLIC', 1.1..., II 'IannCAll'l'

U',~ 0ftD 'l'IIIIIGI,~ IIOVLD DC3Ift

..VCU LIftLI or CULa IDVIca MID 'f&JIIiO£Oft

U' GOV'II_' DID !2! DlQUID Dft'O 'I'D rIWUCnr.
CUUILI'l'Ia or c.uu OPDA'1'OII.)

DI X 110 --

•• DOES 'l'IIE UP PROCESS RESULT IN -BE'l"l'ER- CABLE

'l'ELEVISION SERVICE, IN 'l'ERMS OP THE SYS'l'J!:M'S

'l'ECDOLOGY, CAPABILITIES AJID CJIAlOO:L CAPACI'l'Y,

'l'IIAJI WOULD IE ACHIEVED WI'l'ROU'l' '1'RZ UP PROCESS?

b. WAS -IYI!'III 'l'BCJIIIOLOGY, CAPUILIft AJID CIIAIIlIBL

CAPACIft- A SIIAII UIED IY DU'DDAII'l'S AS A PU'l'D'r

POR JUft'InIBC 'fIIZIlt UP PROCUI?

... . ...


